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CLIENT ADVISORY:
THE NEW RECREATIONAL MARIJUANA LAW IS EFFECTIVE -- NOW WHAT?

Maine Legislature Adopts New Law Governing Recreational Marijuana

During its second regular session, the 128™ Legislature overrode the Governor’s veto to enact
P.L. ch. 409 (LD 1719), “An Act to Implement a Regulatory Structure for Adult Use Marijuana,”
which repeals and replaces the citizen initiated law adopted by Maine voters on November 8,
2016. This newly enacted Marijuana Legalization Act was emergency legislation, so it became
effective immediately on May 2, 2018. The new law is primarily codified in Title 28-B of the
Maine Revised Statutes, and a link to the text of the new law is available here:
http://www.mainelegislature.org/legis/bills/getPDF.asp?paper=HP1199&item=4&snum=128

What does this new law mean for municipalities and their ability to regulate adult use
(non-medical) marijuana businesses and the personal cultivation of marijuana? A brief
summary is included below.

The Municipality as Requlator — Commercial Activity

The new law explicitly recognizes municipalities’ constitutional home rule authority to separately
regulate each type of adult use marijuana establishment (i.e., cultivation facility, products
manufacturing facility, testing facility and marijuana store). In order for any type of adult use
marijuana establishment to be licensed to operate in a municipality, the legislative body of a
municipality must opt-in by specifically authorizing one or more type of adult use marijuana
establishments before an applicant may request municipal approval. This authorization is
achieved when the legislative body adopts an ordinance, amends an existing ordinance or
approves a warrant article allowing for some or all types of adult use marijuana establishments.
28-B M.R.S. § 402(1).

If a municipality desires to allow some or all types of adult use establishments, we recommend
doing so through a local land use and/or business licensing ordinance. The new law allows
municipalities to adopt and apply licensing standards that may be different in nature than the state’s
licensing standards. 28-B M.R.S. § 401(3). The new law also adds local land use and business
licensing ordinances to the list of ordinances for which attorney’s fees and costs are available to a
prevailing municipality if an enforcement action is necessary under 30-A M.R.S. § 4452(5)(W).

A municipality opting to allow some or all types of adult use establishments may also limit the
number of any type of marijuana establishment that may operate within the municipality.

28-B M.R.S. § 401(2). The new law requires all necessary municipal approvals to be in place
before a state-issued license becomes effective. 28-B M.R.S. § 402(3)(C). Evenif a
municipality specifically authorizes some or all types of adult use marijuana establishments,
there is a statewide setback on marijuana establishments that prohibits them from locating
within 1,000 feet of schools, unless the municipality wishes to lower that setback to a minimum
of 500 feet. 28-B M.R.S. § 402(2)(A).

If the legislative body of a municipality does nothing with regard to adult use marijuana
establishments, such establishments will be prohibited from operating in the municipality.
28-B M.R.S. § 402(3).



The Municipality as Regulator — Personal Cultivation

The new law limits personal adult use cultivation by persons 21 years of age and older to three
mature plants, 12 immature plants, and unlimited seedlings, with the added requirements that
these plants can only be grown on land where the person is domiciled, or on land owned by the
person, or on land owned by another person pursuant to a written agreement. |f a municipality
wants to regulate home cultivation of marijuana for adult use, it may adopt an ordinance or other
regulations further limiting personal cultivation, including imposing restrictions on the number of
mature plants that may be cultivated on any one parcel, provided the limit allows for the same
numbers of plants (3 mature and 12 immature) for each adult 21 years of age or older who is
domiciled on the parcel. 28-B M.R.S. § 1502(3)(A). If a municipality is concerned about
“grower cooperatives” (a large number of individuals growing personal-use marijuana on a
single parcel), it is best to consider whether such an operation is already addressed via any
existing agricultural zoning regulation or whether further local regulation is desired.

The Municipality as Employer

The employment related provisions of the new law recognize the continued application of
existing employment laws related to medical use by qualifying patients. The new law provides
that employers do not have to permit or accommodate the use, consumption, possession, trade,
display, transportation, sale, or growing of marijuana in the workplace. The new law also allows
employers to restrict the use of marijuana by employees, and to discipline employees who are
under the influence in the workplace, and allows employers to expand these employer-enacted
employee restrictions and discipline allowances beyond the workplace -- to any employee
activity within the course and scope of employment. 28-B M.R.S. § 112(2). A review of your
current personnel policy regarding marijuana use may be appropriate.

What about Medical Marijuana?

As of May 2, 2018, the two pieces of legislation providing municipalities broad regulatory
authority under Maine’s Medical Use of Marijuana Act (LD’s 238 and 1539) will die if they are
not enacted during a special session that would need to occur prior to the seating of the 129th
Legislature. Stay tuned. Note that the provision in 22 M.R.S. § 2423-A(13) authorizing
municipalities to impose moratoria on caregiver cultivation facilities within 500 feet of schools

expires on July 1, 2018.
What's Next?

The Maine Department of Administrative and Financial Services must adopt rules to administer
and enforce the new law. These regulations are expected to be done by the spring of 2019,
when it is expected that the first marijuana establishment licenses will be available. Personal
cultivation is allowed right now, so if a municipality wants to regulate home cultivation of
marijuana for adult use, it may want to get started on such an ordinance or regulation now.

For more information, please call your Jensen Baird attorney or Sally Daggett at (207) 775-7271 or
sdaggeti@jbgh.com.
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